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ability of liquidated dam-
ages clause in seed tech-
nology agreement.
On April 9, the United States
Court of Appeals for the Federal
Circuit reversed a trial court’s
ruling on the enforceability of
Monsanto’s liquidated damages
clause contained in a technology
agreement signed by a Missis-
sippi soybean farmer.  Monsanto
owns a patent for genetically
modified soybeans, and the
farmer signed the technology
agreement in connection with
the license of the patented seeds.
The trial court held that the
farmer breached the technology
agreement when he replanted
soybeans saved from his prior
year’s crop. On appeal, the court
affirmed the trial court’s ruling
that the farmer had violated
Monsanto’s patent by replanting
the patented seed.  The federal
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court also affirmed the trial
court’s ruling that Monsanto was
not in violation of antitrust law
by tying second-generation seeds
to the patented seeds. The court
held that Monsanto’s replanting
restrictions were proper because
the patent applied to all genera-
tions of the soybeans. However,
the appellate court reversed the
trial court on the enforceability
of the liquidated damages clause
in the technology agreement that
required the farmer to pay 120
times the $6.50/bag technology
fee.  The farmer admitted that he
saved 1,500 bushels of seed from
his 1998 crop (enough to plant
about 1,500 acres) and replanted
it in 1999, then saved 3,075 bags
of soybeans from his 1999 crop
and replanted those the next
year.  The court held that the
120 multiplier was “not a rea-
sonable estimate of the harm
that would be anticipated to flow
from breach of the prohibition
prohibiting replanting seed.”
continued on page 6
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Monsanto argued that the damages calculation was
warranted to allow the company to recover costs
and pay for future research.  The company has
filed over 70 lawsuits against farmers in recent
years over the issue.  Monsanto Co. v. McFarling,
363 F.3d 1336 (Fed. Cir. 2004).
9. American Jobs Creation Act of 2004.
On October 22, President Bush signed into law the
American Jobs Creation Act of 2004 (AJCA).  The
new tax law contains several provisions of
importance to agricultural producers.  The key
agricultural provisions include:
a. The Act extends from two years to four years
(for tax years after 2002 in areas designated as
eligible for assistance by the federal government)
the period of reinvestment of the proceeds from
sale of livestock held for draft, dairy, or breeding
purposes because of weather-related conditions.
The treasury secretary is given authority to extend,
on a regional basis, the period for replacement if
the weather-related conditions continue for more
than 3 years.  Generally, the excess livestock sold
because of weather-related conditions must be
replaced with livestock held for the same purpose
as the animals disposed of.  However, if it is not
feasible to reinvest the proceeds in property
similar or related in use, the proceeds can be
reinvested in other property used for farming
purposes (except for real estate).  But, once the
two-year replacement period is exceeded (if the
longer period applies), the replacement property
must be livestock that is similar or related in
service or use to the animals disposed of.
b. The Act provides that, in computing alternative
minimum tax, the regular tax liability for farmers
and fishermen is determined without regard to
income averaging.  Thus, a farmer receives the full
benefit of income averaging.  The Act also extends
income averaging to fishermen.  The provision is
effective for taxable years beginning after 2003.
c. Under the Act, expense method depreciation is
continued through 2007 at the level of $100,000
(inflation adjusted).  The figure is $102,000 for
2004, $105,000 for 2005.  However, the Act limits
expense-method depreciation for sport utility
vehicles (SUVs) to $25,000 for property placed in
service after October 22, 2004.  Under the
definition of “sport utility vehicle,” cargo vans
would largely not be included, but SUVs driven for
personal or business purposes would be included.
d. The Act denies tax-free exchange status to a
principal residence acquired in a like-kind
exchange within the prior five-year period
beginning with the date of property acquisition.
The provision is designed to counter situations
where
(1) the property is exchanged for residential real
property, tax-free, under the like-kind
exchange rules;
(2) the property is converted to personal use; and
(3) a tax-free sale is arranged under the existing
rule for tax-free sale of a principal residence.
e. The legislation repeals the 2000 ETI Act
effective for transactions after 2004, subject to
transitional rules for 2005 and 2006, and binding
contract in effect on Sept. 17, 2003.  The phase-
out rule provides taxpayers with 80 percent of
their otherwise applicable ETI benefits for
transactions during 2005 and 60 percent of their
otherwise applicable ETI benefits for transactions
during 2006.  The legislation replaces the ETI Act
with a deduction ultimately equal to nine percent
of the lesser of the “qualified production activities
income” of the taxpayer for the taxable year or
taxable income for the year.  The transition
percentage is three percent for 2005 and 2006 and
six percent for years 2007-2009.  The deduction
cannot exceed 50 percent of the W-2 wages of the
employer for the taxable year.  The term “qualified
production activities income” equals the taxpayer’s
domestic production gross receipts over the sum
of the cost of goods sold, other expenses allocable
to such receipts and a ratable portion of other
expenses and losses not directly allocable to such
receipts. A key part of the provision is the
definition of “domestic production gross receipts”
which includes gross receipts derived from “any
lease, rental, license, sale, exchange or other
disposition of qualifying production property
which was manufactured, produced, grown, or
extracted by the taxpayer in whole or in significant
part within the United States.”
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f. The law eliminates reduced rates of excise tax for
most alcohol-blended fuels and imposes the full
rate of excise tax on most alcohol-blended fuels.
In place of reduced rates, the legislation creates
two new excise tax credits – the alcohol fuel
mixture credit and the biodiesel mixture credit.
The sum of these credits may be taken against the
tax imposed on taxable fuels.  Also, the legislation
extends the present-law alcohol fuels income tax
credit through 2010.
g.  The Act imposes limits on donated property,
such as used automobiles, boats and airplanes,
with a claimed value in excess of $500 by requiring
contemporaneous substantiation of value and
providing that sale of the vehicle by the donee
(without improvements or significant intervening
use) limits the charitable deduction to the gross
proceeds received from the sale.  The provision is
effective for contributions made after 2004.
10. IRS acknowledges that commodity
certificate gain is taxable, but refuses to
order information reporting.
 In a March 18 news release, the IRS issued a
reminder to farmers concerning the income tax
treatment of subsidies received in the form of
marketing assistance benefits by means of
commodity certificates.  While the IRS noted that
commodity certificate gain is taxable, it refused to
require the USDA to issue a Form 1099G to report
the gain to the IRS and the taxpayer for commodity
certificate gains.  The problem was brought to light
by an article published in the May 12, 2003, issue
of Tax Notes by professors Neil Harl and Roger
McEowen that pointed out a serious inconsistency
in how government farm payments are handled by
the USDA and the IRS.  As discussed in the article,
federal farm subsidies are paid in three forms:
(1) direct payments;
(2) counter-cyclical payments; and
(3) marketing assistance benefits.
All three are to be reported as ordinary income.
The problem is with marketing assistance benefits,
which are paid under four mutually exclusive
methods of payment.  Payments under three of the
methods are reported to the IRS and the taxpayer
by the USDA.  The fourth method (the use of
commodity certificates to pay a CCC loan), which
is used almost exclusively by large cotton and rice
producers (because the payment is not subject to
the per person payment cap), is not reported even
though the benefit is virtually indistinguishable
from the other three.
In the news release, the IRS restated the above and
conceded that the commodity certificate gain is
taxable.  However, the IRS refused to require the
USDA to issue a Form 1099G to report the gain to
the IRS and the taxpayer.  So, while
acknowledging the commodity certificate gain is
taxable, but pointing out that no information
reporting is required, the IRS has probably
increased the incidence of non-reporting.
Certainly, the Congress has no choice but to
statutorily order information reporting for all
government farm program payments – including
commodity certificate gains.  In the news release,
the IRS also noted that a farmer who reports CCC
loans as income, and thus has an income tax basis
in the commodity, accounts for the market gain by
reducing the basis of the commodity.  That
position was staked out by the IRS in a 1987
Revenue Ruling.  IRS News Release, IR 2004-83,
Mar. 18, 2004.
